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Introduction
Legal Aid Queensland (LAQ) welcomes the opportunity to make a submission to the Independent review of
the Australian Bankers Association - Code of Banking Practice. LAQ provides input into State and
Commonwealth policy development and law reform processes to advance its organisational objectives.

Under the Legal Aid Queensland Act 1997, LAQ is established for the purpose of giving legal assistance to
financially disadvantaged persons in the most effective, efficient and economical way and is required to give
this legal assistance at a reasonable cost to the community and on an equitable basis throughout the State .
Consistent with these statutory objects, LAQ contributes to government policy processes about proposals
that will impact on the cost-effectiveness of LAQ s services, either directly or consequentially through

impacts on the efficient functioning of the justice system.
LAQ always seeks to offer policy input that is constructive and is based on the extensive experience of
LAQ s lawyers in the day to day application of the law in courts and tribunals. We believe that this experience
provides LAQ with valuable knowledge and insights into the operation of the justice system that can
contribute to government policy development. LAQ also endeavours to offer policy options that may enable
government to pursue policy objectives in the most effective and efficient way.

LAQ s Consumer Protection Unit lawyers have extensive experience providing specialist advice and
representation to vulnerable clients in consumer law matters. The unit provides advice to clients as well as
lawyers and financial counsellors throughout Queensland in relation to:
• mortgage stress
• housing repossession
• debt
• contracts
• loans (including small amount loans and car loans)
• telecommunications and unsolicited consumer agreements (including door to door selling).

This submission is informed by that knowledge and experience.

The terms of reference for the review of the Australian Bankers’ Association (ABA) Banking Code of Practice
(the Code) presents a wide range of issues for discussion. LAQ recognises that there are a lot of issues that
are covered by the Code that are working effectively. As a result, LAQ proposes to focus its submission on:
1. Issues that affect vulnerable consumers that are not currently addressed by the Code which should

be included in the Code; and
2. Current sections of the Code that are not working effectively in practice.
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1. Issues that affect vulnerable consumers that are not currently caught by the Code which
should be included in the Code.
LAQ considers that t e Code should include specific provisions addressing the conduct of banks regarding
two categories of vulnerable consumers:
• Victims of Domestic and Family Violence, and
• Prisoners

Domestic and family violence

One of the issues currently faced by society is domestic and family violence. In addition to having a
profound effect on a victim s physical and mental well-being, it can also have long term detrimental effects on
their financial circumstances.1

In LAQ s experience, the effect of domestic and family violence on a victim s financial circumstances is
significant. Practically it is difficult for victims to successfully separate from their abuser because they often
lack the financial means to escape the relationship. The most common reason for this is that the victim’s
finances have been compromised as the abuser is using the joint finances of the relationship as a weapon to
continue the abuse and/or maintain control over the victim.

In LAQ’s experience the continued abuse can occur in the following ways:

(a) The perpetrator leaving the jointly owned property and then refusing to pay any of the mortgage
repayments in an attempt to see their victim evicted from the property and made homeless.

(b) The perpetrator remains in the property, not paying the mortgage and then refuses to leave the property
or sell the jointly owned property.
(c) The perpetrator refuses to contribute to the repayment of a jointly owned debt.
(d) As a result of (a) - (c), court proceedings are initiated by banks to recover their losses.
The effect on the victim of each of these approaches is usually that:
(a) The victim’s credit rating is adversely affected for a minimum of 5 years as defaults for non payment of
debts are listed on their credit report; and/or
(b) Any equity that the victim may have realised by selling the property at the end of the relationship is
eroded by court costs, legal fees and interest stemming from the resulting court proceedings. The

consequence is that instead of the victim retaining some financial profit to restart their life, they are left
with no financial profit or a debt to the bank.

1 Preamble Domestic and Family Violence Protection Act

2012 OLD
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Given these effects, it is important that the ABA Code of Banking Practice recognises the seriousness of
domestic and family violence and puts in place a procedure for ensuring that victims gain timely and effective
access to assistance from staff working in banks.

This procedure would involve 3 steps:

1. Inserting a new Clause 41 titled Domestic and Family Violence which says
Guidelines setting out the manner in which we will deal with and assist customers who are affected
by domestic and family violence are available on our website.

2. Developing Guidelines, in consultation with industry and consumer representatives, which set out
how banks will assist customers who are affected by domestic and family violence.

3. Provide detailed training to bank staff on how to identify and provide assistance, including
appropriate referrals, to customers affected by domestic and family violence issues.
Prisoners

In Queensland, Part 7 of the Public Trustee Act 1978 grants the Public Trustee Qld the power to manage the
affairs of:
(a) prisoners liable for a term of imprisonment of 3 years or more, or

(b) a person subject to an indefinite sentence within the meaning of part 10 of the
Penalties and Sentences Act 1992; or
(c) A person directed to be detained pursuant to part 3 of the Criminal Law Amendment Act
1995.2

The Public Trustee s management power includes the ability to pay or settle any debts or liability of a
prisoner which is established by law.3
However, the Public Trustee s powers do not extend to managing the affairs of prisoners who are liable for
terms of imprisonment of less than 3 years or are on remand. Prisoners in this situation are left to manage

their debts and liabilities on their own or with the help of family on the outside of prison.
Whether on remand or serving a term of imprisonment of less than 3 years prisoners:
• Cannot directly receive phone calls
• Can only call out to prior approved phone numbers and
» Have limited internet access.
In LAQ’s experience, because of the above prisoners in this situation:

(1) Can find it difficult to access phone or internet banking to interact with their bank;

2 See sections 90 and 91 Public Trustee Act 1978 (Qld).
3 See section 94(1) (b) of the Public Trustee Act 1978 (Qld).
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(2) Have focused on their criminal matters that have led to the imprisonment before turning
their minds to any financial issues;
(3) Are less aware of their rights to ask for hardship variations as a result of their
imprisonment;

(4) Can find it difficult to meet the precise requirements of bank processes that would assist
them; and
(5) Can find it difficult to respond with financial information to allow hardship to be
assessed within timeframes that are specified by their bank.
The challenges that are faced by prisoners interacting with banks are not well understood by the staff of
banks. Appropriate responses from banks are important as one of the factors that assist prisoners to
successfully re-enter society is control over their financial circumstances. This control is more likely to be
achieved if banks are more aware of the issues faced by prisoners and work with prisoners to assist them
with their financial issues.

LAQ submits that Clause 28 of the Code should be amended to provide how banks will assist prisoners in
financial difficulty. In LAQ s submission it is important that:
• the Code accommodates access issues faced by prisoners in obtaining
financial hardship, and
• the Banks develop guidelines that set out how banks will assist prisoners
experiencing financial hardship.

2. Current sections of the Code that are not working effectively in practice.
LAQ considers the following provisions of the Code are not working effectively:
• Clauses 37 and 38 - Internal and External Dispute Resolution - the role of the
customer advocate

• Clause 39 - Availability of information about dispute resolution
• Clause 28 - Financial Difficulty
• Clause 21 - Direct Debits
• Clause 7 - Customers with Special Needs

Clauses 37 and 38 - The role of the customer advocates in internal and external dispute resolution

Clauses 37 and 38 provide that the banks will make available to their clients internal and external dispute
resolution processes. LAQ supports the banks commitment to Internal and External Dispute Resolution and
the Banks meeting the timeframes set out in the Code for resolving disputes. The timeframes provide
certainty for a consumer about how and when their dispute is going to be dealt with by a bank.
LAQ also supports the employment by the Banks of internal customer advocates. Customer advocates are
to provide an internal voice for consumers within banks and to assist individual consumers in more difficult
disputes.
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LAQ supports the development of the role of internal customer advocates. However, based on our
experiences when customer advocates have been introduced in other commercial contexts, we recommend
guidelines be developed that ensure internal customer advocates:
• supports the existing Dispute Resolution framework outlined in clauses 37 and

38
• meet the timeframes provided within clauses 37 and 38 and
• do not cause delays in the resolution of disputes between Banks and their
customers.

Clause 39 -Availability of information about dispute resolution processes
Clause 39 provides that the Banks will inform their clients about internal and external processes for resolving
disputes that are available.

LAQ supports a system in which our clients are informed of all their available options to assist in early
resolution of debt issues.
Currently in Queensland in relation to farm and rural debts Banks offer mediation under the Queensland
Farm Finance Strategy (QFFS). Clients are given 21 days notice to accept or reject an offer to mediate.
Failure to accept will enable the Bank to commence enforcement action against the client. The offer to

mediate is made without fully disclosing to the client the alternate external dispute resolution processes
available to eligible clients, through the Financial Ombudsman Service (FOS). Pursuing dispute resolution
through FOS will in some instances be preferable due to the size of the disputes it can consider and the
nature of the disputes it can consider (in particular complaints relating to privacy and confidentiality and the
conduct and practices of the Bank general). In other instances, farm debt mediation will be more appropriate.
In some circumstances a combination of both options for different aspects of the dispute may be open.

LAQ considers that the provision of information regarding all methods of dispute resolution should be
occurring in accordance with Clause 39.
In order to give greater effect to the banks commitments in Clause 39 of the Code, LAQ recommends that

banks should provide training and develop guidelines for staff to ensure that:
• Clients are informed of all options for external dispute resolution including the option to
make a complaint to FOS,

• Clients are provided details of FOS’ jurisdiction and specifically what matters can be
considered by FOS,
• Clients are given sufficient time to obtain legal advice about the most appropriate
external dispute resolution process before an offer of mediation under the QFFS is
made.

Clause 28 - Repayment history information and financial hardship
Clause 28 of the Code sets out the Banks’ commitment to assisting clients with financial difficulty. A key part
of assisting clients in financial difficulty is helping them into appropriate hardship arrangements.
LAQ recognises that the banks have worked effectively with consumer advocates to develop good processes
that assist consumers in financial difficulty to request hardship variations from banks.
However, since the introduction of more comprehensive credit reporting which includes the use of repayment
history information on a consumer’s credit file, LAQ has observed the following conduct by banks:
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a) Banks have treated the requirement to list payments made under a hardship variation
as the consumer being behind in their repayments;
b) Distinguishing between a "formal variation" and what they classify as an "arrangement
or accommodation .

In LAQ s submission it is important that these issues be addressed to ensure that the banks meet their
commitments set out in Clause 28 of the Code. This commitment can be more easily achieved by including

in Clause 28:
• recognition that any assistance provided to a consumer in financial difficulty is
correctly characterized as a hardship arrangement, and

• the principal expressed in FOS Determination 422745 which provides that where all
loan repayments are made by a consumer that are due and payable as required by
the terms of a hardship arrangement, a bank or financial services provider is not
entitled to record those payments as missed payments on that consumer s credit
file.

Clause 21 - Cancellation of direct debits
Clause 21 of the Code commits Banks to promptly processing a consumer s request to cancel a direct debit.
Proper compliance with this clause by banks greatly assists consumers in vulnerable circumstances by
stopping payments without the need to deal with the relevant service provider who have a commercial
interest in payments continuing.
In LAQ’s experience, consumers dealing with the Banks find two practical problems in successfully getting

direct debits cancelled:
(a) Front counter bank staff who refuse to cancel a direct debit when it is requested by the
consumer by saying that the Bank can only cancel the direct debit with the permission
of the service provider, and

(b) Where the direct debit concerns an account or facility that is not held by the bank, staff
inform consumers that they are unable to cancel the direct debit and that they can
provide no further assistance. In this circumstance, rather than simply turning the
consumer away, it is important to explain to the consumer why the bank is unable to
help and to provide the consumer with guidance on how to seek assistance from the
credit provider that can help them.

LAQ submits that further education of and clear guidelines for bank staff about the importance of obligations
under Clause 21 is needed to improve outcomes for vulnerable consumers who want to exercise their rights
under this clause.
Clause 7 - Customers with special needs
Clause 7 of the Code recognises that reasonable measures are required by banks to enhance the access of
older persons and customers with a disability to banking services.
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In LAQ s experience, it appears that some banks find it difficult to meet their commitments reflected in
Clause 7 of the Code.

Examples of this problem observed by LAQ include:
People with severe speech impediments have been told that they were unable to
conduct their banking via email, even though they have previously had their identity
verified with the bank. They have been informed that they must communicate with the
bank in person or on the phone.
Refusing to accept a client has capacity to conduct their own affairs based on verbal
communication difficulties,
People with severe speech impediments being treated as crank callers by call centre
staff.

Older persons being told the only way they could continue banking with their institution:
o Through a bank card instead of a passbook,
o Or online instead of in person.
In order to give greater effect to the banks commitments in Clause 7 of the Code to assist customers with

special needs, LAQ recommends that banks should provide training and develop guidelines for staff to
effectively respond to the needs of customers requiring assistance under Clause 7.
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