Dear Mr Khoury,
Your review of the Code of Banking Practice
The existence of a Code of Banking Practice offers both bankers and customers the
opportunity to establish and maintain a healthy commercial relationship in which both
contractual participants can expect fair dealing and an honest relationship. The code sets
out commitments for bankers to follow in their dealings with small business, primary
producers and retail home loan customers and indicates that these practices will be
adopted by the staff and management of banks that chose to commit to the Code.
The Code is both comprehensive and detailed in the undertakings that participating banks
make to their customers.
The Code relates to the standard form lending agreement that underpins the
bank/customer relationship and comprises part of the defined legal component of that
relationship.
Performance against the Code is presently overseen by a group of Code Compliance
Monitors whose job it is to ensure that banks follow the terms of the contractual offer, may
investigate breaches of the Code and publicly name an offending bank for failure to meet its
obligations. The Monitors are appointed, remunerated and indemnified by the Australian
banks and their duties which were previously set out under their terms of engagement from
the Code Compliance Monitors Committee Association are now defined in the “Mandate”
which comprises part of the Code of Banking Practice.
It would appear that the Code of Banking Practice provides a valuable contribution to the
relationship by providing what may be described as a “customer warranty” that suggests all
aspects of the relationship meet the demands of fair trading practice.
Despite this, these practices that have been criticised in the recent report of the
Parliamentary Joint Party Committee on Corporations and Financial Services and variously
described as “unfair and unreasonable”
An examination of the component elements of the relationship, being the Standard Form
lending agreement, the Code of Banking Practice and the Mandate under which the
Monitors operate will demonstrate that The Code actually provides a cloak of darkness
under which bankers are free to apply their enormous market power to the detriment of
their customers.

It is a sad reality that under the guise of “self‐regulation” the bankers have achieved the
ability to thwart their customers’ entitlement to fair dealing with, apparently, the support of
negligent Government Regulators.
Examples of the misleading offerings in the Code and associated documents include
commitments to “treat you fairly”, “consider all complaints” and” take account of your
circumstances” These are attractive words and suggest a degree of understanding, even
partnership with you, the customer, in achieving your goals. Less obvious are words in the
Standard Form Agreement that state “we may change any clause in this agreement
provided we inform you” and in the Mandate which specifically precludes the Monitors
from hearing various classes of complaint. Further the mandate provides subscribing banks
with a self‐managed pathway that they can use to ensure that borrowers are explicitly
excluded from having their complaints heard.
It is no exaggeration to conclude that over the past decade some hundreds of thousands of
borrowers have been lulled into a false sense of security when dealing with their bank, only
to discover that despite the apparently comforting commitments in the Code, that their
banker still holds all the cards. In recent years an estimated two and a half million
complaints have not led to one bank being named for malpractice.
In the light of this it is clear that the present and recent past practice of self‐regulation by
bankers’ (using the Code of Banking Practice as an example) has failed. Not only has it failed
in its stated intention to provide a fair and reasonable basis for a commercial lending
relationship between small businesses, primary producers and retail home loan borrowers
but also it has been exposed as a deliberate attempt to take advantage of bank customers
which is knowingly devised by the bankers’ and visited upon their customers.
In order to explain the concerns of the Tasmanian Small Business Council more clearly we
attach a copy of the submission dated November 2014 to the Competition Policy Review
and titled “The Great Australian Bank Scam” It is noted that among the outcomes of the
Competition Policy review was the recommendation that such contracts should be
reviewed.
The introduction of the Unfair Contracts legislation on 12 November 2016 will be a useful
step towards this end. The banks standard form lending agreements will fail this test.
In the event that the banks’ understanding of “unfair” is not clear we have attached a copy
of a paper prepared by The Consumers Federation of Australia in conjunction with the
Australian Consumers Association.
It is no longer acceptable for the fox to have the keys to the henhouse.
Mt Khoury, unless a revised Code of Banking Practice is aligned with the proposals from the
Parliamentary Joint Committee on Corporations and Financial Services that propose that
dispute settlement between banks and small businesses, primary producers and home loan
borrowers be handed to a truly independent authority you review will have failed to achieve
even a modicum of fair trading practice.

The acceptance by the bankers of any such proposal will be the true test of their integrity. If
they do their job as well as they would have their customers believe, they have nothing to
fear.

Yours truly

Geoff Fader

Chairman
Tasmanian Small Business Council (TSBC)
Tel: 0418 120 642
Email: geofffader@faderstrategies.com.au
http://www.tsbc.org.au
Skype: geoff.fader
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Copy: Council of Small Business of Australia (COSBOA)
Enclosures:
“The Great Australian Bank Scam” – Tasmanian Small Business Council
“Why We Must Regulate Unfair Contract Terms” – Consumers’ Federation of Australia in
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The Great Australian Bank Scam
How major banks have colluded to deny borrowers natural justice
Sixteen of Australia’s major banks have colluded to establish processes to ensure that their
consumer, small business and farm business customers cannot achieve equity or redress in
their borrowing arrangements, and developed an arrangement that denies borrowers any
semblance of natural justice.
The process comprises collusion between the bank CEOs to limit the level of consumer
protection offered to their customers, the development of a misleading and unenforceable
“Code of Banking Practice” the preparation of similarly worded standard form lending
agreements which are both unfair and unconscionable, procedures to obviate the key
protection clauses in the “Code” and denial of responsibility in the decision making activity
associated with individual loans.
Each of these steps, and the way in which banks use them to deny consumer rights, is
described below.
Standard Form lending agreements
The standard form lending agreements offered by banks to their customers contain options
for contract variations which are one sided. The agreements provide that the bank can
change anything while the customer can change nothing. An evaluation of these terms
against the public education advice provided by ACCC/ASIC/and The Small Business
Ombudsman’s Office reveals that the bank lending agreements fail the fair contract test.
The contracts are therefore harsh and unconscionable and may well be illegal in respect to
the relevant clauses.
The “Code of Banking Practice”
This document purports to be a component of the bank lending agreement (and therefore
subject to change by the banks at any time) but various courts have determined that it is
poorly worded using ill definable language, and cannot be relied upon to provide the level of
consumer protection and redress that it purports to offer. In particular this document
indicates that “any” and “all” complaints will be considered. This commitment is not
adhered to in practice.
Process abuse
Against a background of infinite power over borrowers, banks use their advantaged position
to force complainants’ into some (any) form of mediation. This action then absolves the
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bank from its stated responsibilities to hear complaints brought under the terms of “The
Code of Banking Practice” There is little hope of any “mediation” process reaching a
reasonable outcome when the mediator is adjudicating against an unfair and
unconscionable contract in which all power lies with the bank.
Collectively the actions described above comprise the components of a great Australian
bank scam.
It is further noted that when considering the merits or otherwise of making funds available
to a borrower the bank seeks substantial information about the purpose for which the funds
are to be used, the likelihood that the loan can be repaid in a timely manner and the risks
associated with the use of the funds. The loan is only granted when the bank is satisfied that
the risks are within their (the banks) level of comfort. To this effect the bank becomes a
party to the risks alongside the borrower yet at a future time that suits the bank the bank
seemingly denies this responsibility and seeks to rely on various guarantees to recover its
funding along with often significant penalties. It is noted in a recent report by the Australian
Prudential Regulation Authority that banks become “responsible” to other parties in
negotiations and agreement. It is therefore clear that by denying responsibility in lending
agreements banks are acting contrary to APRA policy.
It is no coincidence that there is commonality among the major banks in adopting these
practices as sixteen of the major banks have signed‐on to the terms of the “Code” and the
“Code” is managed by the Australian Bankers’ Association on behalf of the “Code
Compliance Monitors Committee Association” which comprises the Chief Executive Officers
of the major banks. This committee appoints the Code Compliance Monitors and
determines the conditions under which they are able to carry out their duties.
The practices described above clearly demonstrate how the banks visit unconscionable
behaviour on their customers.
In the terms of the Competition Policy Review it is noted that because the sixteen banks
that have colluded to participate in this scam comprise almost all lending to consumers,
small businesses and farm business borrowers the banks actions reduce or almost entirely
wipe out the possibility of effective competition in the market.
The Tasmanian Small Business Council calls upon the members of the Competition Policy
Review to recommend that the appropriate Government Agencies undertake a
comprehensive review of bank lending practices.

Geoff Fader

Chairman
Tasmanian Small Business Council (TSBC)
Tel: 0418 120 642
Email: geofffader@faderstrategies.com.au
17 November 2014
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